AIR POLLUTION

Legal Aspects of Air Pollution Control

HAROLD W. KENNEDY, J.D.

OME MEMBERS of the public, including
newspapermen and public officials, think of
air pollution control only in terms of legal reg-
ulation. However, there are other less direct
but equally effective ways to reduce emissions.
For example, an efficient, mass rapid transit
system can reduce emissions from automobiles.
Also, the use of alternative fuels, such as natu-
ral gas in place of fuel oil or coal for the gener-
ation of electricity, will similarly reduce air
contamination. In governmental control of
air pollution, therefore, regulation by law en-
forcement is not the only area of concern.

Legal Foundation for Regulation

Common law nuisance. The first attempts
to regulate air pollution dealt with air contam-
ination as a part of the field of tort law com-
monly referred to as “nuisance.” Smoke was
considered a nuisance at common law but not a
nuisance per se (in each individual case, it had
to be proved that the smoke was in fact injuri-
ous or offensive to the senses).

In the case of public nuisance, it had to be
proved that a large number of persons were
affected by the emission of contaminants into
the atmosphere. (For a complete study of
smoke abatement at early common law, see 1.)

Need for legislation. It became increasingly
obvious that, with man’s limited scientific
knowledge, it would be difficult, if not impossi-
ble, to demonstrate that air contaminants were
in fact injurious to the human organism. Since
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injury could not be adequately demonstrated in
many cases, a nuisance could not be established.
Therefore, the statutes based on common law
nuisance were soon found ineffective.

The earliest attempts to obviate the necessity
of demonstrating injury are found in statutes
that declared the issuance of thick black smoke
into the atmosphere a nuisance per se (the
issuance of smoke into the atmosphere of and by
itself constituted a nuisance, and it was there-
fore unnecessary to demonstrate that said
smoke caused injury). Most jurisdictions held
that this was a proper exercise of the State’s
police power (see 2).

More recent statutes have totally ignored the
concept of common law nuisance and have de-
clared simply that the issuance of contaminants
into the atmosphere is a public offense. The
validity of regulating statutes or ordinances
does not depend on whether or not the act pro-
hibited is a nuisance but depends instead on
whether or not the law comes within constitu-
tional limitations and, in the case of a city or
county, whether or not it has power under its
charter or under its constitutional or statutory
provisions to pass such a law (see 3).

Validity as to due process. Subsequent to
1894 and the decision handed down in Lawton
v. Steele (4), it became well settled that any
provision of a statute or ordinance regulating
a nuisance is valid insofar as the due process
clause is concerned, if it is reasonably necessary
for the accomplishment of the purpose and for
the public welfare generally, if it is not unduly
oppressive, and if it does not arbitrarily inter-
fere with private business or impose unusual or
unnecessary restrictions on a lawful occupation.

It seems that no certain and satisfactory lim-
itation on the legislative discretion, in the ex-
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ercise of police power, can safely be declared in
advance for application to many cases that may
subsequently arise ().

Awailability of control equipment. One of
the major early court decisions having signifi-
cance for the use of scientific appliances or con-
trols was the case of People v. Detroit W hite
Lead Works (6). As a result of the decision in
this case, the rule became well established that
whenever a business becomes a nuisance, it must
give way to the rights of the public, and the
owners thereof must either devise some means
to avoid the nuisance or must remove or cease
the business. This rule applies even though the
business is carried on in a careful manner and
nothing is done which is not a reasonable and
necessary incident to the business and even
though there may be no smoke-consuming ap-
pliance that will under all circumstances pre-
vent the nuisance. However, some later cases
show a tendency away from the ruling of the
Detroit White Lead case. A treatment of these
decisions is discussed later.

Northwestern Laundry case. Although the
early cases rather clearly established that the
State could, under its police power, prohibit or
regulate the emission of smoke or fumes, it was
not until 1916 that the substantive law of air
pollution control was enriched with the opinion
in Northwestern Laundry v. Des Moines (7).
This case held:

1. An ordinance which regulated the emission
of contaminants only in densely populated areas
was reasonable in its classification.

2. A definite scientific standard for the den-
sity of smoke, such as the Ringelmann Scale,
does not offend the Constitution.

3. Smoke may be forbidden without refer-
ence to the time or quantity of emission or the
immediate surroundings.

4. “, . . nor is there any valid federal consti-
tutional objection in the fact that the regulation
may require the discontinuance of the use of
property, or subject the occupant to large ex-
pense in complying with the terms of the law
or ordinance. . . .”

Recent cases consider the problem settled
(see 8).

Liberal construction of requlations. The lib-
eral attitude of some courts toward air pollution
control regulations is illustrated by the fol-
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lowing quotation from Penn-Dizie Cement
Corp. (9) :

Ordinances to preserve the public health have been
liberally construed, and the authorities have gone to a
great length in enumerating the implied powers of
municipalities to enact laws to protect the community
from infectious and contagious diseases, from bad
water, against nuisances injurious to health, and nox-
ious odors and gases. Inasmuch as the preservation of
the public health, and the safety of the inhabitants is
one of the chief purposes of local government, all rea-
sonable ordinances in this direction have been sus-
tained. [For additional supporting authority, see 10.]

Requisite of reasonableness. Any ordinance
or statute under the police power must be rea-
sonable, and for that reason must regulate or
forbid something which is or could be con-
sidered detrimental to the public peace, health,
safety, morals, or general welfare. If any set
of facts may be supposed which will make a
regulation reasonable, or if reasonable minds
may differ on the question, the enactment will
be sustained (77). The courts are not limited
to the face of the law itself. They may look
behind the law and determine from competent,
extrinsic evidence whether or not the law is
reasonable (2, 5, 12).

Although actual damage need not be dem-
onstrated in a particular case, the inconvenience
caused by the violation must be more than
fanciful (see 82). The common law, however,
judges by no Spartan standards. The loss of
even one night’s sleep is not deemed a trivial
matter (13). And, the complexities of modern
society, due in large part to congestion of popu-
lation and concentration of industry and busi-
ness, impose an ever-increasing demand for in-
dividual concessions to the common good (8).

Cases holding regulations valid. In the case
of City of Brooklyn v. Nassau Electric B. Co.
(14), an action was brought to recover from de-
fendant a penalty of $100 for using soft coal as
fuel within a radius of 4 miles of the city hall.
The court held that it was within the police
power of the legislature to declare that the burn-
ing of soft coal within certain prescribed limits
of the city was detrimental to the public wel-
fare and that the same should be forbidden as a
benefit to the general public. (To the same ef-
fect, see 2, 4, and Bradley 12; for similar cases,
see Cincinnati 12 and 15.)

Some jurisdictions (including California)
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have adopted the Ringelmann Scale as the
standard for determining the density of smoke
to be prohibited. The use of the Ringelmann
Chart has been universally upheld (see I6).
At least one jurisdiction has held that the den-
sity of smoke by use of a color scale is a rea-
sonable standard (see Cincinnati12).

In the case of Glucose Refining Company v.
City of Chicago (17),the court was considering
a Chicago ordinance, which declared that the
emission of dense smoke was a public nuisance
and prohibited the emission of dense smoke for
more than 3 minutes in any hour of day or night.
The complainant attempted to enjoin enforce-
ment of the ordinance, asserting that it violated
the Federal Constitution. The court denied the
injunction on the ground that the bill admitted
the issuance of dense smoke, and the court took
judicial notice of the fact that such smoke was a
nuisance and spread over a large territory.

In the case of People v. International Steel
Corp. (18), the court held that the standard
adopted by section 24242, Health and Safety
Code, State of California, which set up the
Ringelmann Chart as a standard to determine
whether or not a particular emission was a vio-
lation of the Health and Safety Code, was suf-
ficiently definite and certain so that there was
no violation of the due process clause of the
14th amendment of the Federal Constitution.

Cases of reasonable classifications. In Moses
v. United States (5), the statute exempted
chimneys of buildings used exclusively for pri-
vate residences, while declaring the emission of
dense or thick black or gray smoke or cinders
from smokestacks or chimneys a public nui-
sance. The statute was upheld.

In the cases of State v. Dower and Atlantic
City v. France (19), the court upheld ordi-
nances which regulated only the emissions
within city limits.

Cases holding regulations invalid. In the
case of Department of Health of the City of
New York v. Philip and William Ebling Brew-
ing Company (10), the court refused to convict
the defendant for allowing gas to escape from
its furnace where it was not shown that the gas
was detrimental or annoying to any person,
although the ordinance involved literally pro-
hibited the emission of all smoke or gas from
furnaces. The court stated:
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. . . The defendant’s proof establishes that whether
the flue of its chimney carries off imperceptible gas or
visible smoke, in neither case is any feature of nui-
sance to any resident of the city possible, . . .

If the provision adopted by the Board of Health,
however, is to be literally applied, these considerations
are immaterial, because the section prohibits the
escape of smoke under any circumstances.

... When . . . the legislature enacted as a part of
the Sanitary Code that no gas or smoke should be
allowed to escape from a furnace, I think it must be
understood with the implied qualification, ‘to the detri-
ment or annoyance of any person.”’ [See People v.
Long Island R.R. 10.]

In the case of City of Kankakee v. New Y ork
Central Railroad Co. (20), the Supreme Court
of Illinois declared an ordinance unreasonable
and arbitrary when said ordinance was not suffi-
ciently definite and certain with respect to the
guidelines provided the inspector seeking to
abate the nuisance caused by the emission of
smoke into the atmosphere. :

A number of cases that hold ordinances
invalid have been decided on the ground that
the local body did not have the power, under
the particular State constitutional and statu-
tory provisions or the charter of the local body,
to declare dense smoke a nuisance. In such
cases, however, the courts have usually admitted
that the legislative body of the State had such
power. (For illustrative cases in this category,
see State v. Tower 2 and 21.)

Statutes and ordinances not based on nui-
sance. The police power of the State or of the
municipality or other local agency, when prop-
erly authorized by the State, extends to the
regulation of air pollution, visible or invisible,
without regard to whether the condition consti-
tutes a common law or statutory nuisance.
(For illustrative cases in this category, see
18, 22.)

Validity mot based on muisance. The validity
of an ordinance or statute regulating the emis-
sion of smoke or fumes does not depend on
whether or not it is a nuisance. Validity
depends entirely on whether or not the law
comes within the constitutional limitations, and,
in the case of a city, whether or not it has power
under its charter or constitutional or statutory
provisions to pass such a law. The police power
permits the State to enact laws to forbid and
regulate various practices to provide for the
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general welfare and comfort of the people,
regardless of whether or not they constitute a
nuisance. The leading case on this subject is
InreJungua (15).

Many courts, however, have not been so co-
operative toward attempts to reduce air con-
tamination. These courts have determined it
necessary to demonstrate that emission of the
contaminants constitutes a public nuisance (see
Statev. Chicago 2and 17).

State action to abate interstate nuisance. In
an equity action brought to enjoin a foreign
corporation from discharging noxious gases that
spread from its works in Tennessee over large
tracts of the State of Georgia, the Supreme
Court of the United States, in the case of State
of Georgia v. Tennessee Copper Company (23),
upheld the injunction. Mr. Justice Holmes,
writing for the Court, said:

This is a suit by a state in its capacity of quasi-
sovereign. In that capacity the state has an interest
independent of and behind the titles of its citizens,
in all the earth and air within its domain. It has the
last word as to whether its mountains shall be strip-
ped of their forests and its inhabitants shall breathe
pure air. . . . If the state has a case at all it is some-
what more certainly entitled to specific relief than a
private party might be.

Impairment to health mot mecessary. In the
case of Moses v. United States (5a), the court
said:

Without reference to statutory regulation or declara-
tion in a particular case, any use of one’s property,
ordinarily lawful, may become a nuisance not only
when it produces injury to public health, safety and
morals, but also when it occasions public inconven-
ience, or materially impairs the public comfort—‘the
physical comfort of human existence.’ [To the same
effect, see 24.]

In the California case of Dauberman v. Grant
(24), the court held that the defendant could
be enjoined from maintaining a nuisance where
he maintained a smokestack at such a low
height that heavy black smoke and soot were
carried into plaintiff’s adjacent dwelling. (To
the same effect, see State v. Mundet Cork Corp.,
22.)

In a proper case, however, the court will take
judicial notice of the fact that air pollution is
injurious to health. In the case of Penn-Dixie
Cement Corp. v. City of Kingsport (25), the
court stated:
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But this Court can and does take judicial cognizance
of the fact that when the air is laden with a heavy
cloud of smoke and dust that such a condition con-
stitutes a nuisance and is detrimental to the health and
safety of the public. . . [I]t is wholly unnecessary
that the charter or general law should go further and
declare that smoke and dust are detrimental to health.
Everybody knows that it is . . . [To the same effect,
see 8.]

Intent mot mecessary to wiolate statute or
ordinance. “The criminal intent or mens rea
essential to a conviction in the case of true
crimes need neither be alleged nor proven with
respect to violations of municipal ordinances
which forbid the commission of certain acts
as contrary to the general welfare and make
them malum prohibitum. Proof or admissions
of the doing of the forbidden thing, regardless
of intent, good faith, or willfulness, must bring
conviction” (26).

Damage mecessary to sustain an action to en-
join a common law nwisance. In Hofstetter
v. Myers (27), the trial court enjoined as a
nuisance the operation of an asphalt plant
at such times and manner that the dust and
dirt coming therefrom will injure, molest, or
interfere with the plaintiffs in the peaceable,
quiet enjoyment of their property. [Emphasis
added.] The evidence showed that the dust
reached plaintiffs only when the wind was from
the southwest; was not accompanied by soot,
smoke, odors, or fumes ; and was the same as the
dust from unpaved roads in the vicinity and
merely inconvenienced plaintiffs, who had built
homes in the area notwithstanding the presence
of two railroads and the municipal garbage
dump.

In the case of Mclvor v. Mercer-Fraser Co.
(28), the court said (in part quoting Judson v.
Los Angeles Suburban Gas Co.,2}) :

. . . It is surely no justification to a wrongdoer that
he takes away only one twenty-eighth of his neighbor’s
property, comfort or life.

. mere apprehension of injury from a dangerous
condition may constitute a nuisance where it inter-
feres with the comfortable enjoyment of property (46
C.J. Sec. 50, p. 680), and that the injured party need
not seek an abatement of the nuisance but may sue for
damages.

For further cases analogous to those cited
above, see 29.

The Ringelmann Chart. Although the
Ringelmann Chart has been commonly used in
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ordinances and elsewhere as a measure of smoke
emission for half a century, few cases referred
to it and none actually approved its use prior
to 1947. Since that time, an ever-increasing
number of courts have taken judicial notice of
it as a standard. The Appellate Department of
the Los Angeles County Superior Court (Cali-
fornia) approved the use of the chart in
People v. International Steel Corp. (30).

The court further discussed the use of the
Ringelmann Chart in detail, and held that
inspectors could testify as to the Ringelmann
number of a particular smoke emission without
using a chart (just as a police officer could
testify to the length of a skid mark without
actually measuring it with a tape measure or
ruler).

Other recent cases approving the use of the
Ringelmann Chart are Board of Health of
Weehawken Township v. New York Central
Railroad (8,22) and Penn-Dixie Cement Corp.
v. City of Kingsport (25).

Multiple sources of pollution. With the
growth of cities and multiplication of indus-
trial plants, more and more cases arose where
several contributing sources of pollution made
it difficult to prove a defendant guilty of a
nuisance. In some cases no one factory was re-
sponsible for enough pollution to constitute a
nuisance, but the total contribution of two or
more sources of pollution was a nuisance. Re-
cent cases have found those responsible for the
various contributions to be joint tort feasors, or
at least not in a position to object if the court
divides the damages between them as best it
can (see 37). .

Reasonable use of property and substantial
compliance. As mentioned previously, the de-
cision in the case of People v. Detroit White
Lead Works (6) held that whenever a business
becomes a nuisance it has to give way to the
rights of the public even though nothing is done
which is not a reasonable and necessary incident
to the business. In support of the rule laid
down in the Detroit White Lead case, the court,
in Moses v. United States (5), said:

That there may be no smoke consuming appliances
that will, under all circumstances, prevent the nuisance
is not a matter of relevancy. The facts concerning

them were presumably within the knowledge of Con-
gress also when it took action; and no provision has
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been made for their use. The use of smokeless fuel
instead may have been expressly contemplated.

Several cases involving private nuisances,
however, held that the businesses involved were
not guilty of violations because they were using
the best known modern appliances to prevent
smoke and fumes (32).

In the case of DeBlois v. Bowers (33), a bill
was brought by property owners to enjoin de-
fendants from maintaining a nuisance by caus-
ing the emission of obnoxious fumes and odors
from the defendant’s facility. The court there-
in stated :

The question whether the defendants have done
everything reasonably practicable to avoid the cause
of offense is important. Reasonable care must be used
to prevent annoyance and injury to other persons be-
yond what the fair necessities of the business require.
[To the same effect, see 34.1

Perhaps the differing views on whether use of
the best device is a defense can be rationalized.
They probably are determined by the gravity
of the problem in a given location. Assuming
a situation in which air pollution has become so
severe as to cause great annoyance and damage
or perhaps personal injury or death, there can
be little doubt that by adopting the best control
devices known a defendant could not shield him-
self from liability, civil or criminal.

Conitrol of wehicles in interstate commenrce.
Many instrumentalities in interstate commerce
are sources of air pollution. A jet aircraft on
takeoff produces more air contaminants than a
thousand automobiles. Oceangoing ships and
railroads are also potential sources of air pollu-
tion. What, if anything, can local agencies do
to control these sources of air pollution?

The problem was considered by the Senate
of the 84th Congress. Hearings were con-
ducted, and subsequent to the hearings, the Fed-
eral Government expressed its intention not to
preempt the field (not to occupy the field to the
exclusion of local regulatory agencies): “The
committee recognizes that it is the primary
responsibility of state and local governments to
prevent air pollution” (35).

State control of interstate commerce for the
purpose of preventing air pollution has been the
subject of litigation. In the case of Huron
Portland Cement Co. v. Detroit (36),the Court
stated :
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. .. The basic limitations upon local legislative
power in this area are clear enough. The controlling
principles have been reiterated over the years in a host
of this court’s decisions. Evenhanded local regulation
to effectuate a legitimate local public interest is valid
unless pre-empted by federal action. . . .

At least in one case (a 4-to-3 decision), how-
ever, it appears that the regulation of interstate
commerce will be subjected to severe scrutiny by
the Federal courts (37) :

If the prohibition against the discharge of dense
smoke is so applied that a steamship company may be
found guilty of a violation because, in the operation of
great liners with up-to-date equipment, dense smoke is
discharged for a few minutes while a vessel is being
prepared for departure, though it is shown that even
in the exercise of the greatest care, it would be im-
possible or impractical to avoid such smoke, then it
seems to me beyond question that the ordinance is un-
reasonable, obstructs foreign commerce and exceeds
the power of the state.

It appears from the language in the case cited
above that local agencies must be prepared to
demonstrate that any air pollution caused by
a vehicle in interstate commerce can be con-
trolled by reasonable measures, before the local
agency can circumscribe the activities of the
interstate vehicle.

Conclusion

The rising interest in the legal aspects of air
pollution control among public health officials
must inevitably change the emphasis in the case
law. This means that in the future more cases
will be decided in relation to statutes rather
than to principles of common law nuisance. A
greater percentage of the cases will involve con-
tamination of the air mass rather than emis-
sions that can be traced to specific damage to
nearby residents or to neighboring property.

The public health official must be familiar
with these legal principles in order to act effec-
tively against air pollution. With the help of
his attorney he will have to prepare and support
regulations that are effective and that will with-
stand the test of litigation.

An important function which public health
officials can perform currently is the develop-
ment of information about the effects of air
pollution on health.

As noted previously, legal control of air con-
tamination has been seldom based on a demon-
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strated cause-and-effect relationship between
the contaminant and injury to health. Some
research has been performed recently to attempt
to provide this link. To my knowledge, how-
ever, no court or regulatory agency has ever
been convinced that a direct relationship exists.
No legislative body has acted to control air
pollution with little more than a strong sus-
picion that the regulation it was adopting
would actually protect health.

Part of our job is to do what we can with the
knowledge and legal precedents at hand.
Another part is to exert our efforts to fill in the
gaps in our scientific knowledge, by individual
study and encouraging research and appropria-
tions of funds for research.

When a court decides from scientific evidence
before it that a particular emission of air con-
taminants should be controlled because it causes
a particular damage to the human body, and
when rapid transit systems are developed, and
power resources are allocated on the basis of
proved benefits to the public health, we will
have entered a new era in air pollution control.
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